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Introduction

• Banks routinely merge, consolidate, purchase 
one another, and rename themselves.  That is a 
good thing. 

• These complicated transactions can potentially 
cause trouble for the new or resulting bank 
regarding fiduciary appointments.  

• If challenged by a beneficiary, how does a bank 
that is not named in a trust instrument and/or 
court order appointing a trustee prove that it has 
standing to be trustee of a trust? 



Ownership Changes

• Many bank transactions merely involve 
sales of stock between bank holding 
companies. 

• A corporation is a separate legal entity 
from its shareholders, officers, and 
directors. 

• Stated simply, when a company's owner 
changes, the company remains the same. 



Name Changes

• Banks often change their names after a stock 
sale or otherwise.  

• A corporate name change is not a change in the 
corporation's identity and has no effect on the 
corporations property, rights, or liabilities. 

• Nelson v. Detroit & Security Trust Co.: the 
defendant argued that the trust company could 
not enforce the debt because another named 
trust company was named in the will.  

• The court of appeals disagreed, holding that it 
was the same trust company that simply 
underwent a name change.  



Consolidations and Mergers

• Banks often enter into merger and consolidation 
transactions.  Where the relevant banks are 
national banks, federal statutes apply to their 
mergers and consolidations.  

• If they are state banks, Texas statutes apply. 
• Mergers and consolidations under these statutes 

effectuate a transfer of fiduciary appointments 
without any need for court approval. 



Consolidations and Mergers

• 12 U.S.C. §§ 215(e), 215a(e), 215a-1 
• The consolidated [or merged] national banking 

association, upon the consolidation [or merger] and 
without any order or other action on the part of any court 
or otherwise, shall hold and enjoy all rights of property, 
franchises, and interests, including appointments,  
designations, and nominations, and all other rights and 
interests as trustee, executor, administrator, . . . and in 
every other fiduciary capacity, in the same manner and 
to the same extent as such rights, franchises, and 
interests were held or enjoyed by any one of the 
consolidating [or merging] banks or banking associations 
at the time of consolidation [or merger] . . .



Consolidations and Mergers

• The applicability of each statute depends on whether the 
transaction is between banks located in the same state 
or were interstate. 

• Section 215 and 215a permit a national banking 
association or any bank incorporated under the laws of 
any state to be consolidated or merged with one or more 
national banking associations located in the same state. 

• Section 215a-1 permits a national banking association to 
engage in an interstate consolidation or merger provided 
that it was approved pursuant to 12 U.S.C. § 1831u. 
Statute created in 1994.



Consolidations and Mergers

• Texas has statutes that apply to the merger or 
consolidation of state banks, and those statutes 
also require no further court proceedings for the 
fiduciary appointments to continue in the merged 
bank.

• Tex. Fin. Code Ann. § 59.004 deals with state 
banks and §182.401 deals with state trust 
companies. 

• Note that this provision dealing with Texas Trust 
Companies was enacted in 1999.



Consolidations and Mergers

• No express notice requirements to 
beneficiaries. In Re Estate of Touring, 775 
S.W.2d 39 (Tex. App.—Houston [14th 
Dist.] 1989, no writ). 

• A fiduciary has a duty to inform a 
beneficiary of "all material facts known to 
[it] that might affect [the beneficiaries'] 
rights."  Montgomery v. Kennedy, 669 
S.W.2d 309, 313 (Tex. 1984). 



Consolidations and Mergers

• Wood v. Victoria Bank & Trust Co., N.A., 170 
S.W.3d 885 (Tex. App.—Corpus Christi 2005, 
writ denied). 

• The court rejected the argument that a bank's 
transferring its fiduciary accounts to its 
subsidiary and then selling the subsidiary to a 
third party constituted a "breach of the common 
law duties of loyalty, which included refraining 
from self-dealing, faithful administration of trust 
accounts, and the duty of full disclosure." 



Consolidations and Mergers

• "[T]he Legislature enacted these statutes to 
expressly permit the transfer of accounts 
'without the necessity of any judicial action or 
action by the creator' of the fiduciary account.  
To find that utilizing these statutes to transfer the 
accounts still allowed for a breach of common 
law fiduciary duties would render the statutes 
meaningless.  Therefore, we conclude that by 
transferring the accounts pursuant to statute, no 
duties were breached as a matter of law." 



Consolidations and Mergers

• Communicating with beneficiaries by letter to 
inform them of the change may be good 
customer relations and would satisfy any 
common law duties.  

• If a bank provides notice to beneficiaries, it 
should retain a copy of the letters in the relevant 
trust files. 

• The statutes do not provide for any opt-out 
procedures that a settlor or beneficiary can use 
to stop the transfer of a fiduciary account to the 
resulting bank upon merger or consolidation. 



Fiduciary Substitutions

• Texas has a statute that allows, in limited 
circumstances, one bank to be substituted 
for another bank without court approval: 
Texas Substitute Fiduciary Act (the "Act"). 
Tex. Fin. Code Ann. §§ 274.001-.203.

• When substitutions occur pursuant to and 
in compliance with the Act, the substitute 
trustee is not required to seek court 
approval.  



Fiduciary Substitutions

• Under the Act, four requirements must be met.  
• First, there must be a bank holding company 

that owns more than fifty percent of a state or 
national bank, as well as more than fifty percent 
of a subsidiary trust company.  Tex. Fin. Code 
Ann. §§ 274.001-.203.  

• Second, an agreement for the substitution must 
be entered into and filed with the banking 
commissioner before the effective date of the 
substitution. 



Fiduciary Substitutions

• Third, not later than ninety days before the effective date 
of the substitution, written notice must be mailed to the 
beneficiaries of the accounts, and while "[i]ntentional 
failure to send the required notice renders the 
substitution of fiduciary ineffective, [] an unintentional 
failure to send the required notice does not impair the 
validity or effect of substitution."  Id. at 274.104, 274.105.

• The statute provides that the substitution "is effective for 
all purposes on the effective date stated in the 
agreement between the subsidiary trust company and 
the affiliated bank" unless a beneficiary "files a written 
petition in a court of competent jurisdiction seeking to 
have the substitution denied . . . ."  Id. at 274.106.  



Fiduciary Substitutions

• Fourth, the subsidiary trust company's bank 
holding company must file with the banking 
commissioner an irrevocable undertaking to be 
fully responsible for the existing and future 
fiduciary acts and omissions of its subsidiary 
trust company. Id. at 274.116.

• The Texas Substitute Fiduciary Act allows the 
creator of a trust to exempt his or her trust from 
the provisions of the Act – thereby a bank could 
not transfer that trust account to a subsidiary 
under the act.  See id. at 274.201(2). 



Fiduciary Substitutions

• Bank One Texas v. Ameritrust N.A., 858 S.W.2d 
516 (Tex. App.—Dallas 1993, writ denied). 

• Those parties agreed that the existing fiduciary 
appointments, which were expressly listed and 
attached to the substitution agreements, were 
properly transferred from the MBanks to MTrust 
Corp, N.A. but disagreed on whether future 
appointments, which were not listed and 
attached to the substitution agreements, were 
transferred. 

• Court held it applied to both the existing and 
prospective appointments. 



Fiduciary Substitutions

• Wood v. Victoria Bank & Trust Co., N.A.
• The court held that a fiduciary substitution 

transaction was effective even though it was the 
reverse of the transaction contemplated under 
the Act: to consolidate trust appointments held 
by various affiliates into one bank entity.  

• Even though the transaction de-consolidated the 
fiduciary appointments and placed them in 
multiple affiliates, it was still an appropriate and 
effective use of the Act. 



Transfer Due To Insolvency

• Another issue that arises is when the OCC 
declares a bank insolvent and appoints the FDIC 
as receiver.  In that circumstance, the insolvent 
bank may transfer its assets, including its 
fiduciary appointments, to a bridge bank.  

• The Fifth Circuit has addressed this exact 
situation and held that in this circumstance, the 
bridge bank does not have to go back to court 
and seek approval to remain the fiduciary.  See 
NCNB Texas Nat'l Bank v. Cowden, 895 F.2d 
1488, 1497-98 (5th Cir. 1990). 



Trust Code Provisions

• Texas Trust Code permit a court to appoint 
a successor trustee on "the death, 
resignation, incapacity, or removal of a 
sole or surviving trustee."  Tex. Prop. Code 
Ann. §§ 113.083(a), 115.001.  

• But where there are proper mergers, 
consolidations, fiduciary transfers, etc., 
there is no "death, resignation, incapacity 
or removal" of any trustee. 



Transfer For Consideration 

• Under historical trust law in Texas, a trustee can 
never resign or transfer his office for monetary 
consideration.

• But this historical precedent does not take into 
account current statutes authorizing a transfer of 
fiduciary appointments in exchange for 
consideration.  See Wood v. Victoria Bank & 
Trust Co., N.A.,.  

• These authorities are therefore “outdated and do 
not take into account the evolution of the law 
relating to corporate fiduciaries.”  



Bank's Defenses

• The bank's primary defense to a 
beneficiary’s claim that the bank does not 
have standing is that it does.  The bank 
should endeavor to prove up the 
transactions that establishes its standing.  

• Additionally, notwithstanding those 
transactions, a bank  may have other 
defenses to a claim that it does not have 
standing to be trustee.



Bank's Defenses: Burden of Proof

• When parties file suit against fiduciaries, 
they are often under the impression that 
the fiduciaries have the burden of proof.

• That is true regarding transactions 
between the fiduciary and client, but it is 
not otherwise true.



Bank's Defenses: Burden of Proof

• Clower v. Wells Fargo Bank, N.A.
• The beneficiaries alleged that because the bank 

was not named as trustee in the original trust 
instruments (created decades ago), every time 
there was a renaming, merger at the bank level 
or holding company level, change in ownership 
of the bank, or fiduciary substitution, the bank or 
its predecessors had to seek court approval to 
remain trustee. 

• Claimed bank had burden to prove up every 
transaction.



Bank's Defenses: Burden of Proof

• Court held that where there is "no transaction 
between the fiduciary and principal, there is no 
presumption of unfairness, and the burden of 
proof does not shift to the fiduciary."  

• "Here, the relevant transactions involved are the 
transfers of trustee status between banks and/or 
trust companies, not between the beneficiaries 
and the banks/trust companies.  Therefore, such 
burden shifting does not apply in this case." 



Bank's Defenses: Evidence

• Oral testimony from current or former bank 
officers.

• Documentary evidence: underlying transactions 
and governmental approvals.

• Courts from around the nation have consistently 
admitted certificates from governmental 
agencies into evidence and overruled objections 
to their admissibility.

• Presumption in favor of agency approvals. 
• Expert evidence.



Bank's Defenses: Reliance 

• The most likely claim that a beneficiary will have 
is a nondisclosure claim.  There is an issue as to 
whether that claim requires that the beneficiary 
prove reliance on the bank’s failure to disclose. 

• Texas Courts have held that fraud by 
nondisclosure (or concealment) requires proof of 
all of the elements of fraud by affirmative 
misrepresentation, including reliance. 



Bank's Defenses: Statute of Limitations

• Ditta v. Conte, 298 S.W.3d 187 (Tex. 2009). 
• The Supreme Court held that the four-year 

limitations period on suits alleging breach of 
fiduciary duty does not apply to the removal of a 
trustee.  The Court stated: “The removal 
decision turns on the special status of the 
trustee as a fiduciary and the ongoing 
relationship between trustee and beneficiary, not 
on any particular or discrete act of the trustee.”  
Id.  



Bank's Defenses: Statute of Limitations

• “Because a trustee’s fiduciary role is a status, courts 
acting within their explicit statutory discretion should be 
authorized to terminate the trustee’s relationship with the 
trust at any time, without the application of a limitations 
period.”  Id.  

• However, actions against a fiduciary for damages are still 
controlled by the statute of limitations analysis: “While 
the four-year limitations period proscribes whether an 
interested person can obtain monetary recovery from a 
trustee’s fiduciary breach, it does not affect whether the 
interested person can seek that trustee’s removal.”  Id.



Bank's Defenses: Equitable Defenses

• In Ditta, the Court expressly stated that it was 
not ruling upon whether the equitable defense of 
laches could apply and did not discuss other 
equitable defenses such as ratification, estoppel, 
and waiver. 

• Commonly, a bank will send a quarterly 
statement to all beneficiaries that includes 
information showing the bank’s name, activity in 
the trust accounts, fees charged by the bank for 
trust administration services, and the net 
monetary gains or losses in the accounts . 



Bank's Defenses: Equitable Defenses

• There is general case law applying 
equitable defenses to breach of fiduciary 
duty claims.

• However, there is also precedent that a 
claim to trusteeship cannot be upheld on 
equitable grounds.  See Alpert v. Riley, 
274 S.W.3d 277, 290-91 (Tex. App.—
Houston [1st Dist.] 2008, pet. denied). 



Potential Liability

• Damages:  fee disgorgement.
• (1) whether the trustee acted in good faith or not; 

(2) whether the breach of trust was intentional or 
negligent or without fault; (3) whether the breach 
of trust related to the management of the whole 
trust or related only to a part of the trust 
property; (4) whether or not the breach of trust 
occasioned any loss and whether if there has 
been a loss it has been made good by the 
trustee; (5) whether the trustee's services were 
of value to the trust. 



Potential Liability

• Injunctive relief
• Declaratory relief
• Punitive Damages
• Damages for predecessor's conduct
• Class certification – Clower v. Wells Fargo. 
• Transitioning fiduciary appointments or 

reapplying for same.



Conclusion

• Simple allegation: bank prove your 
standing to be trustee.

• That can place a bank to a herculean task 
of researching, discovering, and proving 
decades of bank transactions.

• Effort should be made to preserve 
documents, affidavits, testimony, and 
approvals. 


